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A.  RELIEF SOUGHT

Mr. Middleworth asks that the Walla Walla Prosecuting Attorney 

preserve the rape kit procured by Lieutenant Robert Dutton of the College 

Place Police Department through St. Mary’s Medical Center and nurse 

Alysa Reynolds on September 29, 2010, and seeks PCR DNA testing of 

the materials obtained on that date by swabs taken of lesions observed on 

the defendant’s person, under RCW 10.73.170.

B. ISSUES PRESENTED

1. May the appellant Robert Middleworth seek post-conviction 

DNA testing under RCW 10.73.170 based on an argument that DNA 

testing of evidence collected by the State would provide “significant new 

information” relevant to his case?

2. Would new information from PCR DNA testing showing that 

Mr. Middleworth did not have an active, communicable Herpes outbreak 

at the time of the alleged offense, or that he had a different strain of the 

Herpes virus than that detected in the complainant, demonstrate his 

innocence on a “more probable than not” basis?

C. STATEMENT OF THE CASE

In August 2010, Robert Middleworth lived with his girlfriend 

Kristina Davis, and her four-year-old daughter, B. RP 546-49, 567-68,
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939.1

In late September, after B. had turned five years old, she began 

complaining of pain in her “potty.”  RP 552-53. Mr. Middleworth told 

Ms. Davis she should take B. to the emergency room. RP 553, 559-62.

Ms. Davis elected to wait until the next day, September 21, to seek 

medical attention. RP 559-61, 941-42. Rachel Marsh, a nurse 

practitioner, examined B. on September 21 and believed B. had 

experienced some sort of vaginal trauma. RP 751-54. B. told the nurse 

that her mother’s boyfriend had laid her down when she was watching 

television. RP 754-55, 758. But Ms. Davis told the nurse she wasn’t sure 

how anything could have happened because B. was with her all the time.  

RP 756.

Mr. Middleworth worked long shifts driving a dairy truck. RP 556-

57, 940. On one occasion Ms. Davis ran out for 10 to 15 minutes to 

purchase pet food at the local store; but otherwise, B. was never left in Mr. 

Middleworth’s care. RP 555-56, 562-63, 566, 939.

B. was referred to a pediatrician, Joseph Wren, and Child 

Protective Services (CPS) was contacted. RP 671, 673, 756. After B. was 

sent to Spokane for further attention, Dr. Joel Edminster also found trauma 

1 The transcript references herein are to the record of Mr. Middleworth’s direct 
appeal from his convictions in COA No. 30850-2-III, including the consecutively 
paginated volumes of verbatim reports of proceedings which will be referred to herein by 
page number, e.g., “RP 123.” Mr. Middleworth filed a motion to transfer the record of 
appeal No. 30850-2-III to this proceeding on November 23, 2015.
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to her vaginal area.  VI RP 804-06. She was diagnosed with Herpes and 

bacterial vaginosis.  RP 714-15, RP 806-09. Dr. Edminster did not test B. 

to determine what type of the Herpes virus she had.  RP 810-11.

Antibody tests showed that Mr. Middleworth had Herpes simplex 1

(generally found orally) and 2 (generally found genitally), and showed that 

his initial exposure had not occurred recently.  Exhibit 3 (attached); RP 

708-12, 717, 720-21, RP 779-81. The tests, however, also did not show

that Mr. Middleworth had a recent outbreak.  RP 719-21; see Part D, infra.

Witnesses testified that at least 80 percent of the general population has 

Herpes simplex 1; a somewhat lower percentage might have simplex two.  

RP 721, 811. Ms. Davis testified she had experienced cold sores, with the

most recent outbreak arising before she dated Mr. Middleworth. RP 437.

The State charged Mr. Middleworth with rape of a child in the first 

degree (RCW 9A.44.073) and child molestation in the first degree (RCW 

9A.44.083). CP 10. After several trials, a third trial was held in April 

2012. B. claimed, and her mother told her, that Mr. Middleworth had sex 

with her by putting his fingers in her “private spots.” RP 583-84, 588. B.

also said he removed her clothes and she saw his private parts, which she 

had never stated before. RP 584-85, 589-90, 597-98, 647; see RP 400-01.

Mr. Middleworth testified in his own defense and denied he touched B. on 

her private parts or exposed himself to her.  RP 938-48.
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Well into the State’s case-in-chief, it was revealed to the defense 

that B. made comments to a Department of Social and Health Services 

employee and her foster mother that potentially identified her step-

grandfather, Brian P., as the source of her trauma. RP 638-39, 766-70,

900-03, 906-12, 898-99 (B. stayed overnight at her grandparents after 

moving in with Mr. Middleworth).

A jury ultimately convicted Mr. Middleworth on both counts, and 

he appealed. CP 1087-88. The Court of Appeals affirmed in an 

unpublished opinion.  State v. Middleworth, 179 Wn. App. 1025, review 

denied, 180 Wn.2d 1025 (2014).  Subsequently, Mr. Middleworth moved 

for preservation of evidence and PCR DNA testing of the swabs taken 

during his rape kit examination.  The trial court denied the motion and the 

Washington Appellate Project was appointed to represent Mr. 

Middleworth.

D. ARGUMENT

(1). DNA testing under RCW 10.73.170 is warranted where 
Mr. Middleworth showed that PCR DNA testing would 
provide “significant new information” that would demonstrate
his innocence on a more probable than not basis. 

(a). The statute permits DNA testing in this circumstance.

RCW 10.73.170(1) allows a convicted person currently serving a prison 

sentence to file a motion requesting DNA testing with the court that 
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entered the judgment of conviction. The person requesting testing must 

satisfy both procedural and substantive requirements. RCW 10.73.170(2), 

(3). Motions brought under the statute must state the basis for the request, 

explain the relevance of the DNA evidence sought, and comply with 

applicable court rules. RCW 10.73.170(2)(a)-(c). 

Under RCW 10.73.170(2)(a)(iii), a convicted person may seek 

DNA testing on the ground that it would demonstrate innocence on a more 

probable than not basis.  Since it was amended in 2005, RCW 10.73.170 

authorizes post-conviction DNA testing if the results could “provide 

significant new information” that would likely exonerate the movant.

Laws of 2005, ch. 5, § 1(2)(iii).  This requirement of “significant new 

information” has been held to encompass more than merely evidence 

available due to post-trial improvements in DNA testing technology; 

rather, it includes any DNA test results that did not exist at the time of 

trial, irregardless of whether that DNA testing could or could not have 

been performed then. State v. Riofta, 166 Wn. 2d 358, 361-62, 209 P.3d 

467 (2009).2

2 As it existed from 2000 through 2004, RCW 10.73.170 allowed postconviction 
DNA testing only when the defendant was deprived of the opportunity to use DNA test 
results as exculpatory evidence, either because of an adverse court ruling or because the 
DNA technology was insufficiently developed to test the DNA evidence in the case.  See
Laws of 2000, ch. 92, § 1 (allowing DNA testing “if DNA evidence was not admitted 
because the court ruled DNA testing did not meet acceptable scientific standards or DNA 
testing technology was not sufficiently developed to test the DNA evidence in the case”).
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In the present matter, Mr. Middleworth’s motion filed February 19, 

2014, correctly stated that the hospital nurse, who performed a “rape kit” 

on him following the allegations of sexual abuse, took swabs of lesions in 

his genital area that were made a part of the rape kit and sent for testing, 

but which were never tested.  Appendix A (Motion for post-conviction 

DNA testing, at pp. 1-2).  As Mr. Middleworth explained in his motion 

and his later “Personal Restraint Petition,” appealing from the denial of his 

motion, the swab evidence would be relevant because PCR DNA testing 

of the swabs would reveal whether the swabs were a manifestation of an 

active Herpes infection and whether he had transmitted Herpes to the 

complainant. Appendix A (Motion, at pp. 3-5); Appendix B (Petition, at

pp. 4-7).  

If the movant satisfies the procedural requirements, as Mr. 

Middleworth has done, the trial court must grant the motion if it concludes 

the movant has shown the required “likelihood that the DNA evidence 

would demonstrate innocence on a more probable than not basis.” RCW 

10.73.170(3).

(b). PCR DNA testing would provide significant new 

information that would demonstrate Mr. Middleworth’s innocence on 

a more probable than not basis. The trial court abused its discretion 

when it denied Mr. Middleworth’s motion under the reasoning that there is 
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no reasonable means to test the “DNA of the Herpes virus” and/or that it 

was unlikely that any evidence of an exculpatory nature would be 

discovered.  Appendix C (Order denying motion, February 9, 2015).3

The trial court was incorrect.  DNA sequencing can reveal 

differences in virus strains, including of Herpes 2, for purposes of 

studying “transmission between individuals.”  Appendix D (Kaneko, et al., 

Discrimination of Herpes Simplex Virus Type 2 Strains by Nucleotide 

Sequence Variations, 780 Journal of Clinical Microbiology, at 780-84

(Feb. 2008) (http://jcm.asm.org/content/46/2/780.full.pdf+html).

More importantly, Mr. Middleworth argues that PCR DNA testing 

of the swabs would additionally reveal whether the lesions that were 

swabbed were a manifestation of an active Herpes infection.  Appendix A 

(Motion, at pp. 3-5); Appendix B (Petition, at pp. 4-7).  

This testing would provide significant new information.  RCW 

10.73.170(3) provides:

The court shall grant a motion requesting DNA testing 
under this section if such motion is in the form required by 
subsection (2) of this section, and the convicted person has 
shown the likelihood that the DNA evidence would 
demonstrate innocence on a more probable than not basis.

3 In its response to the motion, the State had asserted that it was “unsure for 
what purpose the defendant is requesting the testing.”  Appendix E (Response to 
Defendant’s Motion).  In its response to Mr. Middleworth’s subsequent petition, the State 
critiqued, as false, Mr. Middleworth’s argument that “a lab can tell by DNA testing of the 
virus whether the virus in one person had previously passed through another person.”  
Appendix E (Respondent’s Brief, at p. 6).
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RCW 10.73.170(3). Importantly, the court is required to presume that the 

results of the requested DNA testing would be favorable.   State v. 

Crumpton, 181 Wn. 2d 252, 260-62, 332 P.3d 448 (2014) (a trial court 

should presume that DNA results would be favorable to a defendant when 

determining if DNA test would demonstrate his innocence on a more 

probable than not basis).

This means that Mr. Middleworth is not required to demonstrate 

his innocence on the basis of the desired test results alone. State v. Riofta,

166 Wn.2d at 367.  In determining whether a convicted person “has shown 

the likelihood that the DNA evidence would demonstrate innocence on a 

more probable than not basis,” a court must look to whether, viewed in 

light of all of the evidence presented at trial or newly discovered, 

favorable DNA test results would raise the likelihood that the person is 

innocent on a more probable than not basis. Riofta, at 367-68.

Here, the trial evidence indicated several important matters

pertinent to this standard of RCW 10.73.170:

(1). The record of trial confirms that swabs were taken from Mr. 

Middleworth’s lesions, indicating that nurse Alysa Reynolds of St. Mary’s 

Medical Center took multiple swabs in the presence of law enforcement 

officers, and the kit was then handed over to the officers. Mr. 
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Middleworth avers that the kit is in the possession of the Walla Walla 

County Prosecutor, the College Place Police Department, or the Crime 

Laboratory.  RP 776-84 (testimony of College Place Police Department 

Lieutenant Robert Dutton); RP 790-97 (testimony of Reynolds).  

(2). The medical experts concluded that the complainant was 

suffering from a primary Herpes infection, meaning that her visible 

symptoms reflected a recent transmission of Herpes vaginitis. RP 699-703 

(testimony of Dr. Joseph Wren of Adventist Health Medical Group

regarding the detected Herpes, which was not determined as to whether it 

was Herpes 1 or Herpes 2)).

(3). Additionally, Dr. Wren correctly reviewed the testing evidence 

regarding the defendant.  Exhibit 3.  In consultation with pathologists at 

ARUP, the medical reference laboratory of Adventist Health Medical 

Group, Dr. Wren concluded that the antibody “IgG,” or “Immunoglobulin 

G” tests of Mr. Middleworth’s drawn blood indicated that he had been 

infected with both Herpes 1 and Herpes 2 at some point “in the past.” RP 

711-12; 718-19;4 Exhibit 3.5

4 Although the transcript states at RP 718-19 that Dr. Wren was asked about 
what Exhibit 3 showed as to “her” Herpes test results, counsel and the witness were 
plainly discussing Mr. Middleworth’s test results.  

5 In contrast, Dr. Wren testified that Mr. Middleworth was tested for Herpes
simplex by testing for “IgM AB” antibodies.  RP 719-20.  This reveals if the person is 
suffering from a recent outbreak, and Mr. Middleworth’s test results for this were
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(4). Crucially, Dr. Wren testified that laboratory testing for Herpes

includes growing a culture from a swab or scraping to test for the virus or 

bacteria, and the “next growth standard would be in the age of genetics 

and now that we know PCR testing, preliminary chain reaction.” RP 713-

14.  Although Mr. Middleworth’s testing was for antibodies, a PCR DNA

test would reveal both whether the defendant’s lesions showed he was 

suffering from an outbreak of Herpes, and whether it was Herpes 1 or 2.  

RP 713-14, 723-24.  As the doctor testified, 

What that does is it actually takes a sample and it spins 
it down and it takes the DNA from that and they are 
able to identify because they can chop that up into 
small pieces and figure out what organism it is or what 
virus it is and they can identify what it is with the 
preliminary chain reaction [PCR].

RP 714.  However, Mr. Middleworth’s test was done solely by blood

testing for antibodies – the trial record indicates that there was no testing 

– much less PCR DNA testing -- of the swab evidence that was collected.

This is pivotal.  In addition to Dr. Wren, other witnesses made 

clear that the transmission of Herpes to the complainant would require an 

active outbreak on Mr. Middleworth’s part.  RP 725 (Dr. Wren); RP 812-

15 (Dr. Joel Edminster). Alysa Reynolds, the nurse who examined Mr.

Middleworth, was permitted to testify that she believed that the lesions on 

negative. RP 719-21; see also RP 817 (RP 812-15 (Dr. Joel Edminster of Spokane 
Sacred Heart Hospital, testifying that the IgM test shows no active Herpes).
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his person that she observed represented an active outbreak of Herpes. RP 

794-98. But Dr. Wren admitted that the sores that Reynolds stated she 

observed could not necessarily be Herpes at all.  RP 723-24 (Dr. Wren, 

agreeing that there are other causes of such lesions).  

In these circumstances, it is materially significant under RCW 

10.73.170 that the swabs taken from those lesions were never tested. RP 

785-86. PCR DNA testing of the swabs would show that Mr. 

Middleworth was not suffering from a current active outbreak of Herpes,

and would also show that Mr. Middleworth was likely suffering from a 

highly common form of Herpes in the form of Herpes 1 – the same 

common affliction that Ms. Davis was likely suffering from. On either of 

these bases, this would be significant new information.

Mr. Middleworth has demonstrated that the trial court abused its 

discretion in denying his motion.  The statute requires a trial court to grant 

a motion for post-conviction testing when the results would, in 

combination with the other evidence, raise a reasonable probability the 

movant was not the perpetrator. Riofta, 166 Wn.2d at 367-68. This 

standard is supported by the federal DNA testing statute, 18 U.S.C. § 

3600(a). The Washington statute was drafted to qualify Washington for 

federal funding under the Justice For All Act of 2004, and in order to

qualify for funding under the Act, Washington must provide post-
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conviction DNA testing “in a manner comparable to” the federal post-

conviction DNA testing outlined in 18 U.S.C. § 3600(a). Pub.L. No. 108–

405, 118 Stat. at 2285. Under the federal statute, an inmate can obtain 

such testing by showing, inter alia, that the testing “may produce new 

material evidence” that would “support a theory” of innocence and “raise 

a reasonable probability that the applicant did not commit the offense.” 18

U.S.C. § 3600(a)(6), (8)(A), (B).

That standard is met in this case.  In making that determination, 

this Court can consider the minimal nature of the child’s testimony.  To 

determine the probability that a person could demonstrate his innocence 

with the aid of favorable DNA test results, courts must consider the 

evidence produced at trial along with any newly discovered evidence and 

the impact that an exculpatory DNA test could have in light of the

evidence. United States v. Fasono, No. CRIM. 3:04–CR–34–WHB, 2008 

WL 2954974, *7 (S.D.Miss. July 29, 2008) (assessing potential impact of 

exculpatory DNA results in light of “the other evidence produced at 

trial”).

In this case, if the DNA evidence shows that Mr. Middleworth was 

not suffering from an active outbreak of Herpes in the days surrounding 

the alleged act, then he was not the person who transmitted the Herpes to 

the complainant.  The presence of Herpes infection was the basis upon 



13

which the State pursued conviction by the jury - in a case where the 

testimonial evidence from the complainant B. was thin at best.  See Part 

C., supra; see RP 974-980 (State’s closing argument).  The court should 

have granted Mr. Middleworth’s post-conviction motion.

E. CONCLUSION

This Court should reverse the trial court’s order denying Mr. 

Middleworth’s motion for preservation of evidence and PCR DNA testing. 

DATED this _____ day of November, 2015.

Respectfully submitted,

s/ OLIVER R. DAVIS _ .
Washington State Bar Number 24560
Washington Appellate Project
1511 Third Avenue, Suite 701
Seattle, WA 98101
Telephone: (206) 587-2711
Fax: (206) 587-2710
e-mail: oliver@washapp.org
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